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Houghton, Michelle

From: Steve Lawrence <Steve.Lawrence@conservancy.co.uk>

Sent: 17 December 2019 10:35

To: Weaver, Steve

 

Subject: Tournerbury Woods  Tournerbury Lane  -  APP/18/00943

Attachments: CHC  Legal advice Tournerbury Hayling 5.12.19.pdf; CHC Advice Appendices 1 12 

19.pdf

Follow Up Flag:

Due By: 18 December 2019 16:00

Flag Status: Flagged

Dear Steve, 
 
Further to its meeting yesterday, the Conservancy’s Planning Committee resolved the 
following, further to the receipt of additional information pertaining to application 
APP/18/00943, which is considered to constitute major development within the Chichester 
Harbour AONB, in terms of paragraph 172 of the NPPF –  

“That Havant Borough Council, as local planning authority, be advised that Chichester Harbour 
Conservancy maintains its objection to the proposed development, being that no additional 
information has been submitted relating to specific ecological impact.   

It is suggested that the application be refused for insufficient information and that approriate 
planning enforcement action, including a Stop Notice followed by two Enforcement Notices be 
issued by the council to require (a) the use to cease and, (b) the three related structures (also 
subject of application reference APP/19/000889) to be removed from the land. 

The reasoning supporting this view is – 
 

 Fails to provide adequate scientific data on which to base the required Appropriate 

assessment under Regulation 63 of the Habitats Regulations 

 Likely to have a significant impact on the SSSI/SPA/SAC/RAMSAR site, particularly as 

there is a direct loss of habitat 

 The precautionary principle must be applied until the decision maker is satisfied that the 

development will not have a significant effect on the Natura 2000 site 

 The adopted planning policies will not support this type of development in this location 

 The fact that it is retrospective does not change the way the Council must look at this 

application. It should be considered as agricultural land of huge nature conservation 

interest. 

 Any decision must be in accordance with the development plan, the relevant policies 

that are engaged by this development would not permit such a scheme. 
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 The relevant policies contained in the National Planning Policy Framework would not 

support such a scheme”. 

Members also asked that I share the legal opinion the Conservancy obtained with the council, 

which I now attach and were greatly concerned about the intended increase in the number of 

events the applicant aspires to. 

Should you wish to review the report prepared for the Conservancy Planning Committee, please 

let me know and I will send it to you. 

 
Steve Lawrence MRTPI | Chichester Harbour Conservancy 
Principal Planning Officer | Harbour Office, Itchenor 

01243 510001 | Chichester, PO20 7AW  
| www.conservancy.co.uk 

 
Please visit our new look website here. 

 
Confidential information may be contained in this email message and is intended only for use of the addressee. If you receive 
this email message by mistake, please notify info@conservancy.co.uk and delete this email, which must not be copied, 
distributed or disclosed to any other person. 
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Introduction 

We are instructed by the Chichester Harbour Conservancy (CHC), the Statutory Harbour 

Authority and AONB Partnership.  We have been asked to review all the relevant 

legislation, adopted planning policy and other material planning considerations relevant to 

the planning application at Tournerbury Woods located in the south east of Hayling Island.   

We have also been instructed to review all the planning application documents and advise 

on the appropriate response to the application. 

The application is retrospective and covers a significant area of land all situated within 

land designated as Site of Special Scientific Interest (SSSI) under UK Law (Wildlife and 

Countryside Act 1981) and as Special Protection Area (SPA)  a European level designation 

given protection by  the Wild Birds Directive, originally 1979 and a further Directive in 

2009. The site is listed as the Chichester and Langstone Harbours Ramsar Site, which lists 

wetlands of International Importance under the Ramsar Convention 1971 and therefore 

protected as a matter of Government policy (para 176 NPPF). The site is also immediately 

adjacent to the Solent Maritime Special Area of Conservation (SAC) given protection by 

the Habitats Directive 1992. The two European designated sites, SPA and SAC are also 

referred to Natura 2000 sites. As such this planning application site is given the highest 

level of protection at both national, European and international level. This site is therefore 

afforded protection under the Conservation of Habitats and Species Regulations 2017 as 

amended (the Habitats Regulations). These regulations were derived from European law 

and were first transposed into UK law in 1994. 

The Site is also designated as part of the Chichester Harbour Area of Outstanding Natural 

Beauty (AONB).  This was designated in 1964.  Land designated as an AONB is nationally 

recognised as land where great weight should be given to conserving and enhancing 

landscape and scenic beauty in its own right (para 172) National Planning Policy 

Framework Feb 2019). 

The Site has a Scheduled Monument: Tournerbury Hillfort situated on it (NPPF para 184). 

The Planning (Listed Buildings and Conservation Areas) Act 1990 expresses a legal duty 

to have special regard for these heritage assets.The NPPF also contains Government 

Guidance on the LPA duty to consider potential impacts on heritage assets. 
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The Application 

Due to the threat of enforcement action, the owner has submitted a planning application 

to Havant Borough Council (HBC) under reference APP/18/00943 to attempt to regularise 

the unauthorised activities on the Site. 

The Application description is: 

“Change of Use of land and woodland (retrospective) as a wedding venue, including 

retention of permanent ancillary buildings and structures, the erection of temporary 

structures (including marquees and temporary facilities) and the use of land as a 

campsite in association with events, and use of existing cottage for visitor 

accommodation.” 

The Site falls wholly within Havant Borough so apart from being protected by the legislation 

mentioned above and fully discussed below, it is also subject to the relevant planning 

policies in the adopted Havant Borough Local Plan Core Strategy March 2011 as well as 

relevant paragraphs in the NPPF Government Guidance and Government Circular 06/2005. 

As this is a retrospective application, it needs to be assessed on the basis that all the 

buildings are unauthorised and the land is still in its original use, which we assume is 

woodland/agriculture.  There may be an element of residential land around the cottage, 

we have not considered whether this cottage has a lawful use. 

The Role of the Chichester Harbour Conservancy in relation to the Application 

CHC has recently published the Third Review of the Chichester Harbour Management Plan 

2019 – 2024 which is an Integrated Coastal Zone Management Strategy for the Trust Port 

and AONB. This is the Statutory Management Plan for Chichester Harbour AONB and 

therefore its policies are relevant to this application. These policies are supported by 

paragraphs 166, 167 and 168 of the NPPF. 

Natural England (NE) (the Statutory Consultee) advises the Local Planning Authority (HBC) 

(LPA) in relation to both the sites nature conservation interest and the AONB.  In a letter 

dated 17th December 2018, it was advised that the LPA should also consult the relevant 

AONB Partnership or Conservation Board, which in this case is CHC.  NE advice is that any 

advice received should be duly considered as: 

“Their knowledge of the Site and its wider landscape setting, together with the aims 

and objectives of the AONBs statutory management plan, will be a valuable 

contribution to the planning decision” 

NE refer to Office of the Deputy Prime Minister Circular/06/2005 and Defra Circular 

01/2005 which provides helpful Government Guidance relating to Biodiversity and 
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Geological Conservation – Statutory Obligations and their impact within the Planning 

System.  This is an especially useful guidance document to assist with the application of 

the law. It is also referred to in footnote 56 of the NPPF, which confirms its continuing 

relevance.  This document is therefore a material consideration when considering a 

planning application.  It sets out lists of protected species and habitats, some of which 

may be relevant the Chichester Harbour and this site in particular.   

Section 63 Habitats Regulations 2017 

The overarching legislation protecting this Site is the Habitat Regulations, the relevant 

section when considering any plan or project on a European designated site is Section 63 

set out below.  A plan or project comprises much more than just those matters which are 

deemed to be development under Section 55 of the Town and Country Planning Act.  It 

covers a range of activities which either alone, or in combination with other plans and 

projects are likely to have a significant effect on a Natura 2000 site.  It states: 

“Assessment of implications for European sites and European offshore marine 

sites 

63.—(1) A competent authority, before deciding to undertake, or give any consent, 

permission or other authorisation for, a plan or project which— 

(a)is likely to have a significant effect on a European site or a European offshore marine 

site (either alone or in combination with other plans or projects), and 

(b)is not directly connected with or necessary to the management of that site, 

must make an appropriate assessment of the implications of the plan or project for that 

site in view of that site’s conservation objectives. 

(2) A person applying for any such consent, permission or other authorisation must 

provide such information as the competent authority may reasonably require for the 

purposes of the assessment or to enable it to determine whether an appropriate 

assessment is required. 

(3) The competent authority must for the purposes of the assessment consult the 

appropriate nature conservation body and have regard to any representations made by 

that body within such reasonable time as the authority specifies. 

(4) It must also, if it considers it appropriate, take the opinion of the general public, and 

if it does so, it must take such steps for that purpose as it considers appropriate 

(5) In the light of the conclusions of the assessment, and subject to regulation 64, the 

competent authority may agree to the plan or project only after having ascertained that it 
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will not adversely affect the integrity of the European site or the European offshore marine 

site (as the case may be). 

(6) In considering whether a plan or project will adversely affect the integrity of the 

site, the competent authority must have regard to the manner in which it is proposed to 

be carried out or to any conditions or restrictions subject to which it proposes that the 

consent, permission or other authorisation should be given. 

(7) This regulation does not apply in relation to— 

(a)a site which is a European site by reason of regulation 8(1)(c); 

(b)a site which is a European offshore marine site by reason of regulation 18(c) of the 

Offshore Marine Conservation Regulations; or 

(c)a plan or project to which any of the following apply— 

(i)the Offshore Petroleum Activities (Conservation of Habitats) Regulations 2001(1) (in so 

far as this regulation is not disapplied by regulation 4 (plans or projects relating to offshore 

marine area or offshore marine installations) in relation to plans or projects to which those 

Regulations apply); 

(ii)the Environmental Impact Assessment (Agriculture) (England) (No. 2) Regulations 

2006); 

(iii)the Environmental Impact Assessment (Agriculture) (Wales) Regulations 2017; or 

(iv)the Merchant Shipping (Ship-to-Ship Transfers) Regulations 2010. 

8) Where a plan or project requires an appropriate assessment both under this 

regulation and under the Offshore Marine Conservation Regulations, the assessment 

required by this regulation need not identify those effects of the plan or project that are 

specifically attributable to that part of it that is to be carried out in the United Kingdom, 

provided that an assessment made for the purpose of this regulation and the Offshore 

Marine Conservation Regulations assesses the effects of the plan or project as a whole. 

(9) In paragraph (1) the reference to the competent authority deciding to undertake a 

plan or project includes the competent authority deciding to vary any plan or project 

undertaken or to be undertaken.” 

For Regulation 63 purposes the LPA is the competent authority, or the Secretary of State 

if the matter is refused and goes to appeal.  It is obliged to consult Natural England and 

have regard to its representations, and if appropriate, take the opinion of the general 

public.   

If the plan or project is likely to have a significant effect on the site either alone or in 

combination with other plans or projects then the LPA must carry out an Appropriate 

http://www.legislation.gov.uk/uksi/2017/1012/regulation/63/made#f00097
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Assessment based on up to date and complete best available ecological data.  The proposal 

must be assessed on its own and in combination with other plans and projects which may 

affect the Natura 2000 site.  This assessment must be carried out in view of the site’s 

conservation objectives.  The decision maker must therefore look at the designation’s 

citation for the SSSI. Chichester Harbour was designated originally in 1970 and the first 

paragraph of the citation states: 

“Chichester Harbour is a large estuarine basin in which a low water extensive mud 

and sandflats are exposed drained by channels which unite to make a common exit 

to the sea.  The site is of particular significance for wintering wildfowl and waders 

and also breeding birds both within the Harbour and in the surrounding permanent 

pasture fields and woodlands (emphasis added). There is a wide range of 

habitats which have important plant communities” 

The Site in its original undeveloped state was predominantly grassland and woodland, 

some of it is ancient woodland. The figures in the Owner’s survey report are that there is 

3.7 hectares of ancient semi natural broadleaf woodland, with 17.2 hectares of woodland 

in total and 7.2 hectares of grassland.  These are features which are devalued for by the 

Owners ecological report being of low value to nature.  It is noted that the survey carried 

out in May 2018, when the overwintering birds would not be present.  By its own admission 

the report was only a snapshot in time.  Other than those two habitat types the site is also 

home to two coastal priority habitats, saltmarsh and mudflats.  

CHC holds the results of winter monthly bird counts made at the Site. These confirm the 

presence of many species of birds including curlew, lapwing, brent geese and other waders 

which are likely to use the grassland around the woodland. The waders are there primarily 

over the winter months (September to March) it is therefore not surprising that the Owners 

ecological report based on a single snapshot survey made in May, did not record these 

overwintering birds for which the SPA is designated.  The important intertidal part of the 

site will support all the regular waders and wildfowl for which the designations are designed 

to protect.   

The woodland part of the Site also supports a heronry with four protected nests at The 

Bury.  These could be susceptible to disturbance as a result of the change of use to wedding 

venue. It is likely that other woodland birds, such as blackcap, song thrush, chiffchaff, 

great spotted woodpecker and green woodpecker are likely to breed in the woodland 

habitat left undisturbed. 

It is also very likely that other protected species are present in the woodland including 

dormice, water voles and bats.   No specific mammal surveys were carried out by the 

Owner’s ecologist. 
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The Owner’s Design and Access Statement makes no reference to the fact that the Site is 

a Natura 2000 site, nor the fact that the buildings and clearance works have been carried 

out unlawfully without the necessary consents from NE. 

Para 7.10.2 of the John Wenman Ecological report states: 

“No evidence of protected species was identified during the walkover survey; 

however, the complex of habitats i.e. broadleaved woodland with adjoining open 

habitats such as wetland, grassland and salt marsh has the possibility of supporting 

a range of notable and protected fauna including groups in addition to birds such 

as invertebrates, reptiles and bats” 

In short, the Owners own Ecological expert, John Wenman, confirms that this Site is 

capable of supporting a range of notable and protected fauna.  The introduction of a 

wedding venue with up to 500 guests, with camping facilities, numerous buildings and car 

parking, access roads all are capable of having a significant effect on the flora and fauna 

for which this site was designated to protect. 

Added to the direct harm to the designated sites and the protected flora and fauna as a 

result of the unauthorised development, there is also the need to consider the other effects 

as a result of the intensive use: 

• Pollution, both land and water 

• Increased traffic movements 

• Light pollution – contrary to the Joint Chichester Harbour AONB SPD 

• Removal of trees 

• Effect of carparks not allowing woodland regeneration 

• Flooding 

• Game bird pens 

• Any other unauthorised activities requiring NE consents, these are contained 

in a NE extensive list of Operations likely to damage the special interest at 

Chichester Harbour (Appendix 1) 

These additional factors should all potentially form part of the decision-making process as 

to whether or not such a proposal is acceptable under the requirements of Regulation 63.  

Case law has determined that all the evidence used to inform the Appropriate Assessment 

must be the best scientific data available.  The Ecological report admits that this data was 

not available in May 2018 and was a requirement from NE in their letter dated 17th 

December 2018.  If it is not possible to determine that the proposal will not have any 

significant effect on the site then the precautionary principle has to be applied and the 

application refused.  These regulations are highly unusual and the bar is set very high: 
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namely it is for the Owner to prove no harm to the interests of nature conservation, rather 

than the usual requirement for the objectors to show an unacceptable harm.  This has 

caused extreme results in other Natura 2000 sites in the Thames Basin Heaths and Dorset 

Heaths where there was a complete moratorium on house building until a mitigation 

strategy was devised. This regime is now in question again since the suite of European 

Court cases which started with the People over  Wind & Sweetman v Coillte Teoranta  

C-323/17 case which basically determined that when carrying out the Regulation 63 

appropriate assessment, it was not correct to apply any mitigation measures at that stage.  

The correct process is to look at the proposed scheme without any mitigation.   

The Habitat Regulations and the Regulation 6(3) requirement for an Appropriate 

Assessment has been subject to a considerable number of court cases.  The law requires 

that the information used to inform the Appropriate Assessment must be the “Best 

Scientific knowledge in the field” the European Court of Justice case of Landelijke 

Verenigning tot van de Waddenzee v Staatssecretaris Van Landbouw 2005 

(known as the Waddenzee case) is the starting point when considering the 

requirements of the legislation as regards the requirements of an Appropriate Assessment.  

The court decided that  

“Mere assertion by an expert, unsupported by consideration of any background 

facts and without reasoning to explain the assertion made” would fail to qualify as 

the “best scientific knowledge in the field” - which is what is required by Article 

6(3) of the Directive 

Any planning permission granted without strict adherence to the Habitats Regulations is 

an ultra vires decision and therefore open to a High Court challenge by way of Judicial 

Review. 

The application does not have any data relating to the nature conservation interests on 

the site on which to base a proper Appropriate Assessment.  NE has asked for more 

information.  There is no expert data available on which to base any assessment, for this 

reason alone, the planning application must be refused.   

Wildlife and Countryside Act 1981 and Countryside and Rights of Way Act 2000 

This legislation provides the framework for designation, management and enforcement of 

SSSIs in the UK. The SSSI designation/citation is at Appendix 1. In particular it deals with 

the consenting regime for licensing activities on the SSSI which have potential to do harm 

to the designated site.  Without such consents either obtained from NE or via a planning 

permission to carry out such activities on a SSSI is a criminal offence. 
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Any site which is designated a SSSI does not have any permitted development rights under 

the General Permitted Development Order 2015 until a consent is granted.  The 

requirement to obtain a consent applies to many more activities than just those deemed 

development under S55 of the Town and Country Planning Act 1990 as amended.  NE has 

issued a List of Operations likely to damage the special interest of Chichester Harbour 

SSSI Appendix 2.  This list is extensive and covers all of the unauthorised activities at the 

Site.  To carry out these activities without the proper consents is an offence under Section 

28 of the Wildlife and Countryside Act 1981. 

The General Permitted Development Oder 2015 specifically removes all permissions 

granted under it until the necessary consents from NE are granted. This applies to the 

rights granted in Part 4 Class B (the 28/14 day rule).  Before these rights can be exercised 

the Owner has to seek the necessary consents for any activities which could potentially 

harm the SSSI/SPA. It is a shame that this is not spelt out more clearly in that part of the 

Order.  

 Government Circular 06/2005 helpfully sets out the legal regime to protect these sites, 

this circular is relied on by Natural England and is still the relevant Government policy. 

The whole of the Site is designated SSSI land, protected under a UK regime with different 

rules.  These are helpfully set out in Part 2 of the Circular on page 20.  The Wildlife and 

Countryside Act 1981 (W&CA) imposes a general duty on the Council as Local Planning 

Authority (LPA).  This duty is referred to in para 57: 

“This general and overarching duty requires an authority to take reasonable 

steps, consistent with the proper exercise of the authority’s functions to 

further the conservation and enhancement of the features for which the sites 

are of special interest. It applies whenever an authority is exercising its functions, 

including when it has the power to take action, and applies at every stage from the 

formulation of plans, to the carrying out of operations and making of decisions” 

 

The Council has a duty to take reasonable steps to further the conservation and 

enhancement of the special interest features of the SSSI.  Para 61 of the circular explains 

that the Government expects Councils (S28G authorities) to take “appropriate action to 

prevent damage by third Parties”.   

To comply with this duty, the Council should be refusing planning permission and taking 

immediate enforcement action to rectify the damage already done. 

When considering a planning application, the Council must observe its obligations when 

considering the grant of planning permission (para 67).   
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Paragraph  74 of the Guidance refers to the fact that the designation for the European site 

(SPA/SAC) may be narrower than the interest features of the SSSI.  It states that: 

“It will therefore be important for the planning authority and NE to clearly 

distinguish how the proposed development may affect the international interests 

and the interests of the SSSI in order to ensure that all the relevant legislative 

requirements are complied with”. 

The duty to consider the broader interests of the SSSI must be properly considered by the 

Council.  These are set out in the SSSI citation for Chichester Harbour.   

The limitations of the permitted development (PD) regime on the SSSI is addressed at 

Para 75. It confirms that it is an offence under S28P to carry out PD without obtaining 

consent under S28E from NE.  This guidance refers to the List of operations likely to 

damage the special interest features of the SSSI. There is an extensive list prepared 

by NE for Chichester Harbour at Appendix 2 

Para 77 on page 28 of the Guidance looks at the effect of a Lawful Development 

Certificate.    The paragraphs states unambiguously:                 

“Unauthorised development affecting the SSSI is not therefore a reasonable excuse 

and in addition to it being a breach of planning control may also be an offence 

under Section 28P of the W&C Act.” 

It goes on to explain that a Lawful Certificate application can be made (S191 T&CPA) after 

the expiry of the four/ten year specified time limits. The issue of a Lawful Certificate would 

then render the unauthorised development lawful, but this does not grant planning 

permission.  It means that it is immune from enforcement action under the T&CPA, but 

DOES NOT provide a “reasonable excuse” for an offence under section 28P of the W&CA.  It 

is therefore NEs role to deal with the necessary prosecutions. Immunity under the Town 

and Country Planning Act (if it exists) does not give the Owner immunity from prosecution 

under the Wildlife and Countryside Act 1981. 

If it is possible to satisfy the rigorous tests in Regulation 63 and the overarching duty 

contained in the W&CA, the LPA must then look at its own adopted Core Strategy policies.  

This is the correct legal approach as laid down by S38(6) Planning and Compulsory 

Purchase Act 2004 which amended the Town and Country Planning Act 1990 which states: 

“ S38(6) If regard is to be had to the development plan for the purpose of any 

determination to be made under the planning Acts the determination must be made in 

accordance with the plan unless material considerations indicate otherwise”  

Havant Borough Core Strategy Relevant Policies 



 

11 
 

The most important adopted policies for this exercised are “permissive policies” stating 

development will be permitted where certain criteria are fulfilled.  How these policies are 

to be applied is a matter which has been before the Courts.  The recent case of Gladman 

v Canterbury City Council [2019] EWCA Civ 669 the Court of Appeal looked at how 

permissive planning policies which are criteria driven, as are most of the policies which 

are relevant to this application and the rest of Chichester harbour. 

As this is a Court of Appeal case, the principles set out are applicable to other relevant 

cases.   

In that case, the Court considered the situation where the Inspector had looked at the 

policies and decided that they were permissive rather than restrictive and had granted 

planning permission on the basis that, whilst the development did not specifically accord 

with the policies, they did not in themselves preclude such development.   

The High Court overturned this interpretation of the policies saying the Inspector had 

misinterpreted and misapplied the policies.  The Court of Appeal agreed. The court found 

that the proposal did not accord with any specific policy of the adopted local plan and 

applying the law that the development application should be determined in accordance 

with those policies planning permission should have been refused.  The Inspector had 

failed in his statutory duty and had applied the presumption in favour of sustainable 

development, rather than the presumption in favour of the development plan.  Hence the 

decision was fatally flawed and was quashed. 

Therefore, if HBC determines that this application does not comply with any of the relevant 

adopted plan policies it should be refused unless material considerations indicate otherwise 

and there is a departure from the adopted plan. 

It is my opinion that on a correct application of all the policies set out below, which are 

engaged by this application it is not possible for the application to comply with the adopted 

policy framework and should be refused.   

The objective of the Core Strategy for the Harbour is stated on page 28 as to protect 

Chichester Harbour.  Further on page 65 it states as part of caring for the Borough it will 

carry out effective stewardship of the unique qualities of the Borough’s built and historic 

heritage and natural environment. 

The most relevant Core Strategy Policies at Appendix 3 

These objectives are enshrined in the Core Strategy policies: for this application the 

relevant Core Strategy Policies are: 

DM8 Conservation Protection and Enhancement of Existing Natural Features. 



 

12 
 

This policy only permits development if it meets ALL the criteria set out in the policy, 

including criteria 1 which requires development that protects natural features of nature 

conservation, for example trees woodlands hedgerows from destruction and deterioration 

in quality. It cannot meet the policy requirement for acceptable development.  The current 

application does not meet any of the criteria for this policy.  

DM9 Development in the Coastal Zone 

This policy states that planning permission will only be granted for development in the 

coastal Zone which addresses ALL of the relevant criteria, including criteria 1 which 

requires no harmful effects on nature conservation within Chichester and Langstone 

Harbour SSSIs and SPA, SAC and Ramsar site or any SINCS and Local Nature Reserve.  

This is a more stringent test as the policy will support a refusal based on harmful effects 

rather than the more onerous significant effects in the Habitats Regulations. There is no 

doubt that this proposal will be harmful. There are seven criteria in this policy which have 

to be satisfied. This application satisfies none of them. 

DM10 Pollution 

Again, this is a policy which has six criteria ALL of which need to be satisfied before 

development that may cause pollution of water, air or soil or pollution through noise, smell 

fumes gases steam dust vibration light heat.  The introduction of a wedding venue with 

up to 500 guests, the permanent buildings, car parks, the  camp site, vehicular traffic, 

loud music, wedding detritus such as fireworks, balloons, confetti and other litter left by 

guests as well as the introduction of lighting and music, food, catering, increase in nitrates 

as a result of the development and its requirement for a foul waste treatment package all 

has potential to breach the requirements of this policy.  This development is not necessary 

for the social and economic needs of the Borough as referred to in the explanatory text. 

It should be noted that the environmental health officer raised no objection to the noise 

levels proposed, but this was only assessed against the nearest residential dwellings, it 

did not assess the potential impact of the noise and disturbance etc on the fauna on the 

site. The Owners Design and Access statement acknowledges the waste generated by the 

activity and says that it is cleared up as soon as possible.  Do you have any evidence of 

windblown or dropped litter, pollution caused by run-off from this or other sites around 

the harbour that could be used to support any such concerns? 

DM11 Planning for More Sustainable Transport 

This policy attempts to ensure that opportunities are taken to increase integration of 

sustainable travel modes and availability of non-motorised modes  



 

13 
 

The Core Strategy recognises that the road access to Hayling Island, particularly to the 

southern part of the Island is a real issue. It states that:  

“ access on and off the Island presents a particular problem”.  

There has been no objection from the Highway Authority for the reason that it will not 

interfere with the peak hour traffic. However, the greatest demand for weddings is on 

weekends in the summer.  Surely, that is the time when the traffic onto and off Hayling 

Island becomes gridlocked.    The location of this venue in south east Hayling Island is not 

in a sustainable location, everyone who attends these events will have to arrive by 

motorised transport.  The D&A Statement submitted by the Owner suggests that the aim 

is to have 200 weddings per year, these will be concentrated in the summer and at 

weekends when congestion is a real problem acknowledged by the Core Strategy  

The reality is that up to 500 guests in their finery are not going to get on their bikes or 

the bus (if there is one) to get to this venue.  The guests who are camping will have 

luggage etc and realistically will all come by car or coach.  This will put increased pressure 

on the site to make sufficient car parking, which leads to further destruction of the 

woodland and has a detrimental on the nature conservation interests as well as further 

damaging the AONB. 

DM12 Mitigating the Impacts of Travel  

This policy runs on from DM11 and requires all new development to mitigate their travel 

impact.  It is hard to see how in this location and with this specific use where people will 

be there until midnight, this is ever going to be achieved.  Whilst the highway network 

might cope with the traffic movements late at night, what are the effects likely to be on 

the SSSI and AONB? 

There is a further transport policy: 

CS20 Transport and Access Strategy 

This policy is designed to ensure there is no increase in congestion and promotes better 

use of the existing transport networks.  

The Owners Design and Access Statement does not address any of these transport 

requirements. There is no separate transport report submitted. 

CS12 Chichester Harbour Area of Outstanding Natural Beauty 

This policy is designed to protect the AONB.  It requires careful assessment of the impacts 

of the proposal and their cumulative effect on the AONB and its setting, Further the policy 

requires that the development is appropriate for the environmental wellbeing of the area.  

It refers to the conservation and enhancement of the special qualities of the Chichester 
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Harbour AONB (as defined in the Chichester Harbour AONB Management Plan Management 

Plan).  This is most helpful as it draws into the planning balance the policies in the CHC 

Management Plan and leaves no doubt that these policies are material considerations.  

The recent case of Monkhill Limited v SoS HCLG and Waverley Borough Council 

[2019]EWHC1993 is most instructive and concerns the protection of trees within the 

AONB and the application of the AONB policy in the National Planning Policy Framework( 

NPPF) para 172.  The NPPF states that  

“Great weight should be given to conserving and enhancing landscape and scenic 

beauty in National Parks, the Broads and Areas of Outstanding Natural Beauty, 

which have the highest status of protection in relation to these issues….”  

This case was as the result of an appeal being dismissed in Waverley Borough Council.  It 

was an application for housing in an area with a recognised shortfall in the five-year 

housing land supply. This fact meant that normally great weight should be given to the 

shortfall and the “tilted balance” in favour of a grant of permission should be applied under 

para 11(d) of the NPPF.  However, the Inspector was very concerned about the potential 

loss of trees within the AONB as a result of the development and refused.  The Court 

upheld this decision, in effect confirming the importance in Government planning policy of 

protection to the AONB.  At para 53 the Court confirms that paragraph 172 of the NPPF is 

capable of sustaining a clear reason for refusal in the general exercise of development 

management powers. 

Therefore, in this case, the damage to the woodland, loss of trees, introduction of buildings 

etc which do not conserve or enhance landscape and scenic beauty of the AONB is sufficient 

to support a refusal of this application. 

A new access road to the Site has already been constructed.  This is scalpings at present, 

the intensification of the use of the Site may increase pressure to put in a more urban type 

of access with tarmac and lighting as can be seen at other leisure sites on Hayling Island. 

This may be particularly desirable as the proposal will include a considerable number of 

winter events. 

 CS11 Protecting and Enhancing the Special Environment and Heritage of Havant 

Borough 

This policy is another permissive policy which requires the development to Protect and 

where possible enhance the Boroughs designated landscape, habitats and features of 

biological hydrological or geological interest.  Clearly this policy does not assist with this 

application. 
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In conclusion, a correct analysis of the Core Strategy planning policies will not support the 

grant of planning permission for this application 

National Planning Policy Framework 

This contains Government Guidance, it is not the law, but becomes a material 

consideration when looking at a planning application.  It is a common fault with LPAs who 

fail to consider their own policies but jump to the NPPF to support/refuse an application. 

This is incorrect procedure and can lead to a decision being successfully challenged. 

There are many policies within the NPPF which are applicable to this application.  I have 

not set them out in this Advice but will if CHC officers require such an analysis.  The golden 

thread running through the NPPF is achieving sustainable development, this includes an 

environmental objective including helping improving biodiversity, minimising waste and 

pollution, mitigating and adapting to climate change, including moving to a low carbon 

economy.  The political shift that is going on at present indicates that these objectives are 

rapidly becoming much more important.  The application does not fulfil any of these 

objectives. 

I have already referred to paragraph 172 and would also refer you to paragraph 175 (b) 

and (c)  

Chichester Harbour Management Plan 2019 -2024 

This plan is a material consideration.  I think the fact that it is referred to within HBC Core 

Strategy Policy CS12, it could be argued that its policies do therefore form part of the 

development plan when exercising the correct decision-making process under S38(6).  In 

any event it should be given great weight. It should be relied upon by the decision maker 

when making an assessment of the effect on the AONB and Chichester Harbour.  To ignore 

it could make the decision maker open to challenge. 

Environmental Impact Assessment 

This site is 4.8 hectares.  It is located in a “sensitive area” and likely therefore to engage 

the requirements of the Town and Country Planning (*Environmental Impact Assessment) 

Regulations 2017.  The LPA should undertake the exercise of determining whether or not 

this proposed development falls within Schedule 2 part 12, Tourism and Leisure before it 

considers determining this application 

Conclusion 

A robust refusal of this application could be fully justified in law for the following reasons: 
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• Fails to provide adequate scientific data on which to base the required Appropriate 

assessment under Regulation 63 of the Habitats Regulations 

• Likely to have a significant impact on the SSSI/SPA/SAC/RAMSAR site, particularly 

as there is a direct loss of habitat 

• The precautionary principle must be applied until the decision maker is satisfied 

that the development will not have a significant effect on the Natura 200 site 

• The adopted planning policies will not support this type of development in this 

location 

• The fact that it is retrospective does not change the way the Council must look at 

this application. It should be considered as agricultural land of huge nature 

conservation interest. 

• Any decision must be in accordance with the development plan, the relevant 

policies that are engaged by this development would not permit such a scheme. 

• The relevant policies contained in the National Planning Policy Framework would 

not support such a scheme 

 

Nicolette Pike 

Solicitor 

5th December 2019 


































	chc letter
	CHC  Legal advice Tournerbury Hayling 5.12.19
	CHC Advice Appendices 1 12 19



